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WHAT THE "NEW NORMAL" WORLD OF WORK MAY LOOK LIKE

What will the “new normal’” world of work look like in the foreseeable future?
Oneoftheforeseeable changesinthe way we workis theriseinremote work.

Before the pandemic, less than 20% of workers worked remotely. By late 2020, S

this figure increased to more than 70% of workers working remotely.> At the Aesadiia

peak of the pandemic, more than five billion workers worldwide were deborah.ehanire@templars-law.com
compelled towork from home.2With the introduction of COVID19 vaccines and

more countries easing the lockdown, employers are experimenting with hybrid working arrangements where
employees can switch between working from the office and working remotely from a non-office location (the home
office orremote workstation) foranumber of days of the week or working remotely on a permanent basis.

These emerging work arrangements have raised practical never-before tested questions relating to employment
contracts which have snowballed into a plethora of pandemic-related labor lawsuits. This is just the beginning of
whatis to come as the pandemicappears to have movedfaster thanthe speed of law.

The recent Taneasha Newsome case is classic example of the novel issues raised by remote work. Taneresha, a Black
single mother of four children and an associate researcher for Axos Bank already felt like she was being passed over
for promotions and raises, even as she absorbed more responsibilities over the past nine years. When the COVID19
pandemic struck, she was forced to care for her children, including two with special needs, while working out of her
apartment. When employees were ordered back to the office, she was allowed to continue working from home but it
was getting more and more difficult cooping, being a lone caretaker. Her timesheet and performance on the job was
tracked by aremote monitoring system. Taneasha was recently fired from herjob onaZoom call after the report from
the remote monitoring system showed her to be "unproductive." Taneasha is now appealing the decision, claiming
the technology could not properly measure her type of work and it underreported her work hours.*

"What's next for remote work: An analysis of 2,°° tasks, ®° jobs, and nine countries, McKinsey Global Institute. https://www.mckinsey.com/featured-insights/future-of-work/whats-next-for-remote-
work-an-analysis-of-®-tasks-**-jobs-and-nine-countries#
*https://www.internationallawoffice.com/Newsletters/Employment-Immigration/Nigeria/Bloomfield-Law/Impact-of-COVID-*-on-employment-law?redir="
Shttps://www.pewresearch.org/social-trends/**/®?//how-the-coronavirus-outbreak-has-and-hasnt-changed-the-way-americans-work/

“More than “° coronavirus-related employment lawsuits have been filed nationwide (in the US), according to a court-filing tracker managed by Fisher Phillips, a national workplace law firm
representing employers. Lawsuits surrounding remote work and leave are the most common, according to Fisher Phillips. https://www.sandiegouniontribune.com/news/courts/story/***°-7-/covid-*-is-
re-writing-employment-law
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BRINGING THE EMPLOYMENT CONTRACT UP TO SPEED WITH REMOTE WORK

The relationship between an employer and his employee is contractual and their rights, benefits, obligations
and liabilities are to be governed and regulated by the terms and conditions of the contract of employment. The
contract of employment must of necessity be dynamic and constantly evolve to meet with the changes in the
business operating environment.

The typical employment contract is tailored to suit the peculiarity of working in a designated office space. The
employee's conditions of service, remuneration, allowances and benefits, working hours, leave, vacation, work
schedule, performance conduct or misconduct, etc. are all designed for an employee working from an office.

Businesses that have embraced hybrid or flexible working arrangements have responded to the new reality of
work by updating their contracts of employment by issuing new policies, procedures, guidelines and workflow
processes to manage and regulate employees working remotely.> Some of the terms of the contract of
employment that would require updating to align with remote work are discussed anon.

EMPLOYEE'S PLACE OF WORK

Most contracts of employment have place of work clauses which specifies the location or office from where the
employee will be working. *

The place of work is no longer limited to the employer's office in the new era of remote work. An employee
working remotely can now work from any location within or outside the office orlocality of the business and this
will not constitute absence from work. However, it has to be spelt out in the contract of employment or
company policy that the employee cannot meet with the employer's clients at the remote work location. Also,
to avoid jurisdictional issues where an employee seeks to sue the employer in the jurisdiction of the remote
office, it is necessary to have a clear policy that spells out that telecommuting (in another state) is for the
personal convenience of the employee, not something mandated by or performed for the benefit of the
employer.®

KEEPING THE EMPLOYEE WITHIN RADAR

In the traditional office work structure it is easy to monitor and supervise the employee with strict schedules
and daily check-ins for the employee to ensure he dedicates his time and efforts to the business of the employer
in compliance with the above clause. It is challenging to do so under the new disruptive remote work structure.
To keep employees within radar and their eyes on the job, employers will consider it imperative to review or
caveat the time and effort® clause in the employment contract and set the following rules which employees are
expectedto observe while working remotely:

" NEPA v. Adesaaji (2002) 17 NWLR (797) 578; Momoh v. CBN (2007) 14 NWLR (1055) 504; Osakwe v. Nig. Paper Mill Ltd (1998) 10 NWLR (568) 1; PAN v. Oje (1997) 11 NWLR (530) 625.

*S.S. Co. Ltd v. Afropek Nig. Ltd (2008) 18 NWLR (1118) 77; Calabar Cement Co. Ltd v. Daniel (1991) 4 NWLR (188) 750; Katto v. CBN (1999) 6 NWLR (607) 390.

The employer reserves the right to determine the nature and extent of the changes to be made to the contract of employment. Except to the extent that the changes are necessary for effective and
efficient remote work, the duties, obligations, responsibilities, conditions of employment, standard of performance and performance appraisal of the employee will remain unchanged and regulated
by the existing contract of employment, policies, procedures, guidelines and workflow processes of the business which are binding on the employee. The employer retains the right to modify remote
work related policies, procedures, guidelines and workflow processes and to cancel an employee's remote working arrangement and to require the employee to work out of the office on a
permanent basis if in the opinion of the employer, the employee's work quality, efficiency, and productivity have been compromised by the remote work arrangement or as a result of business
exigencies.

“Typical place of work clauses read as follows: “Employee's workplace location shall be the Company's facility in Lagos State, Nigeria or at the facility of the Company's clients and Employee may also
be required to travel to work in any other place within Nigeria or elsewhere in the world for the Company or its clients for a period determined by the Company.” Or “The Employee shall perform his
duties at the office of the Company in Lagos, or such other place of business of the Company as the Company may, in its absolute discretion, from time to time, require the Employee to work.”

*In a landmark Ruling handed down by the Swiss Supreme Court on " April 2" (BGer *A_53[2% of % April 20, the court confirmed the lower court's ruling which held that the employer has to reimburse
the employee for rental costs relating to the use of his home office since the employer did not offer the employee a permanent and suitable workplace. See
https://www.bger.ch/ext/eurospider/live/de/php/aza/http/index.php?highlight_docid=aza%?A%2F%F»-%4-29-4A _53-2%&|ang=de&type=show_document&zoom=YES&. Though this decision is pre-COVID-*
pandemic it remains to be seen if it would be applicable post-COVID-* when an employee uses is home office for remote work.

¢On account of a number of remote work related litigation raising jurisdiction issues, several key factors have to be considered for employers to limit potential jurisdictional exposure: (a) Did you (the
employer) intentionally direct the contact or actively recruit the employee in that separate state?; (b) Did you seek out or retain the employee with the intent to develop or conduct business in the
forum state?; (c) Did you provide equipment and other assistance for business development or to conduct existing business in the forum state? If the answer to any of these questions is yes, the
employer could be subject to jurisdiction in the forum state. https://www.bradley.com/insights/publications/**°/**/with-remote-workers-in-different-states-what-about-jurisdiction

2 | IS YOUR CONTRACT OF EMPLOYMENT REMOTE WORK COMPATIBLE? WWW.templarS-laW.com




TEMPLARS

. remain accessible by phone, email and other means of communication to the employer, clients and
otherstaff;

. provide regular status updates on assigned tasks;

. be available for video/teleconferences as may be scheduled on an as-needed basis;

. be available to physically attend scheduled work or client related meetings as may be required by the
employer;

. take rests, comfort breaks and meal breaks while working remotely and also utilize available

vacation, sick, or other leave.

EMPLOYEES' WORK TOOL AND EQUIPMENT

In view of the fact that employees working remotely would need certain amenities and equipment that is
essential to the efficient performance of their duties, like laptops, computer, modem, software, smart phones,
power supply, internet, etc., the employer has the responsibility to provide some of these equipment and
facilities or pay appropriate allowances to the employees to procure them.

The employer will bear the responsibility to cover the following expenses incurred by the employee during
remote work orreimburse the employee for such expenses:

. cost of procuring employee's work tools and equipment;

. costof businessrelated telephone calls, tele-conferencing, online meetings;
. cost of maintenance andrepair to employer owned equipment; and

. costof employee's businessrelated trips.

The employer will not bear the responsibility for the following expenses incurred by the employee unless
previously agreed:

. maintenance orrepair of employee's privately owned equipment used for remote work;
. utility costs associated with the use of the employee's home for remote work;
. expenses associated with commuting to the office.

A pertinent issue to be dealt with is the ownership of the equipment, work tools and facilities provided by the
employer to the employee for remote work. All equipment and materials provided by the employer remain
employer property unless otherwise agreed.

MAINTAINING A SAFE REMOTE WORK ENVIRONMENT

The employee has aresponsibility and must commit to designate a workspace within the home orremote work
location for placement and installation of the employer's equipment to be used while working remotely. The
employee is expected to maintain this workspace safe and ergonomically sound free from hazards and other
dangers to the employee and equipment.

The employee has an obligation to keep the equipment, work tools and facilities provided by the employer safe,
avoid any misuse and return them to the employer upon the termination of the contract of employment.
Employee should give an undertaking to allow the employer to make on-site visits (with advance notice) to the
remote work location to maintain, repair, inspect, or retrieve company-owned equipment, software, data or
supplies.

5 A typical employment contract will contain a time and effort clause that read as follows: “The Employee shall during the period of employment with the Company, devote his full time, energy and
best efforts exclusively to the business and affairs of the Company and not engage directly or indirectly in any other business, investment, or activity that may interfere with the performance of his
duties.”
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In the event that legal action is required to regain possession of company-owned equipment, software, or
supplies, employee should undertake to pay all costs incurred by employer, including attorney's fees, should
employer prevail.

Employee should undertake to report work-related injuries that occur at the remote work location to the
employeratthe earliest opportunity and to hold the employer harmless forinjury to others.

The employee also has an obligation and should undertake not to use employer-owned equipment and
materials, orallow others to use such equipment for purposes other than the employer's business.

INFORMATION SECURITY

Employees must keep employer owned equipment (official laptops, computers, phones, tablets, etc.)
password protected, follow all data encryption, protection standards and settings, refrain from downloading
suspicious, unauthorized orillegal software.

The employer can put in place data security policy and procedures which employee is obliged to observe while
working from an alternate work location. Such policy or procedure may require the employees to ensure the

following:

. protection of office data on disk, in hardcopy, and on portable devices from theft, loss, or unauthorized
access;

. approved firewalls and anti-virus software are on all official laptops, computers, phones, tablets, etc.;

. flash drives or other portable drives are scanned for viruses before uploading or downloading data from
official laptops, computers, phones, tablets, etc.;

. sensitive informationin hardcopy formisreturnedto the office or shredded;

. all work on official laptops, computers, phones, tablets, etc., is backed up according to office
procedures;

. office network s accessed from the remote worksite or other locations only after prior approval and for

approved purposes.

CONCLUSION

Prior to the pandemic, the notion of remote work in Nigeria was almost unheard of as employers worried about
its impact on productivity and corporate culture. However, with the advent of COVID-19, millions of employees
who could work remotely were sent home, armed with laptops and other digital technologies, to continue their
work. It is now the trend for employers to adopt a ""blended" working environment where employees joggle
between working from a remote location and working from the office when necessary. The old form of
employment contract is incompatible with remote work and unsuitable to deal with the various issues that will
arise from remote work. The employer has a responsibility to introduce appropriate remote work related
policies, procedures, guidelines and workflow processes to regulate the employment relationship. This is the
only way to make the contract of employment remote work compatible.
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