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INTRODUCTION 
 

Alternative work arrangements have been on the rise and will 

continue to rise globally because of the potential of such work 

arrangements to create the new workforce ecosystem that meets 

the aspirations of the old generation traditional workers as well as 

the millennials and Generation Z.1  

While alternative work arrangements, practiced in the form of 

contract staffing and labour outsourcing, have been trending in 

Nigeria, the National Industrial Court of Nigeria (NICN) is carrying 

out “a quiet revolution” and judicial intervention in the current 

outsourcing regime ostensibly to protect the “rights” of this 

category of workers.2  

 

In attempting to protect the rights of this category of workers, the 

NICN through its recent judgments and jurisprudence would 

appear to be taking a position that portends the end days of 

contract staffing and labour outsourcing in Nigeria, the 

unintended consequences being their tendency to interfere with 

commercial contracts.  
 

  

                                                           
1 See Deloitte’s 2018 Global Human Capital Trends survey sourced at: https://www2.deloitte.com. See also The McKinsey Global 
Institute (MGI) 2018 report titled, Skill Shift: Automation and the Future Workforce sourced at: https://www.mckinsey.com 
2 Hon. Justice Benedict Bakwaph KANYIP, PhD in a discussion paper titled “The Changing Face of Nigerian Labour Law Jurisprudence and 
What Employers Need to Know”.     

https://www2.deloitte.com/
https://www.mckinsey.com/


THE CIRCUMSCRIPTION OF 
OUTSOURCING AND CONTRACT 
STAFFING  
 

Contract staffing and labour outsourcing typically presents itself in the NICN when the 

court is invited to determine the scope of the employment relationship between the 

employee, the intermediary and the end user. The NICN determines the scope of the 

employment relationship by applying the co-employer principle and the triangular 

employment principle. 

 

The term “co-employer” principle is apparently a coinage of the NICN from the decision of 

the Court of Appeal in Donatus Onumalobi v Nigerian National Petroleum Corporation3 which 

basically upheld the common law principle that no company should be liable for the acts 

and liabilities of another regardless of the relationship but “if the companies are to all intent 

and purposes one, their corporate veil could be pierced and each could be held liable for the 

action of the other… if one company can be said to be the agent or employee, or tool or 

simulacrum of another, the two companies would be treated as one.” 

 

The “triangular employment principle” can be credited to the International Labour 

Organisation (ILO). An employment relationship normally involves two parties: the 

employer and the employee. However, the ILO has acknowledged that there are situations 

in which one or more third parties are involved, in what might be termed a “triangular” 

employment relationship or a disguised or objectively ambiguous “triangular” 

employment relationships. “Triangular” employment relationships occur when employees 

of an enterprise (the “provider”) perform work for a third party (the “user enterprise”) to 

whom their employer provides labour or services. A disguised employment relationship is 

one in which the appearance of the employment relationship is different from the 

underlying reality, with the intention of nullifying or attenuating the protection afforded 

the workers by the law.4  

 

 

                                                           
3 (1999) 12 NWLR (Pt. 632) 628 (CA) 639F-640D; [2004] 1 NLLR (Pt 2) 304  
4 See The ILO Report titled, “The Scope of the Employment” (ILO Office: Geneva), 2003 at pages 25, 37-39 sourced at 
http://www.ilo.org/. See also Stephen Ayaogo & 16 Others v. Mobil Producing Nigeria Unlimited & Another [2013] 30 NLLR (Pt. 85) 95; 
Diamond Bank Plc v. National Union of Banks, Insurance and Financial Institutions Employees (NUBIFIE) Suit No. NICN/ABJ/130/2013: 
unreported judgment of Hon. Justice B. B. KANYIP, PHD delivered February 6, 2019  
4 [2013] 32 NLLR (Pt. 92) 243 (NIC) 322B – 328F. 



THE IMPACT OF THE NICN’S 
APPLICATION OF THE CO-EMPLOYER 
AND TRIANGULAR EMPLOYMENT 
PRINCIPLES ON OUTSOURCING AND 
CONTRACT STAFFING    
 

The co-employer and triangular employment principles have been applied together by the 

NICN when dealing with outsourcing and contract staffing cases to great effects, some 

good and others not so good. Some of the notable effects are highlighted below:  

 

 a parent company and its subsidiary can be deemed to be co-employers where the 

parent company is involved in employment of the employee by the subsidiary5 or 

where the employment of the worker in a subsidiary is subject to and governed by the 

rules and policies of the parent company;6  

 

 where an end user enters into a service contract or labour service agreement with an 

independent contractor for the provision and management of certain workers and the 

contractor employs and assign the workers to the end user pursuant to the contract 

both the end user and contractor will be deemed to be co-employers regardless of the 

fact that there is no contract of employment between the workers and the end user, 

and the contractor is responsible for the employment, conditions of service, 

remuneration, discipline, welfare, promotion and disengagement of such workers;7 

 

 the terms of contracts of employment are not sacrosanct and inviolable and the NICN 

can depart from, imply and basically re-write terms of the contract in the interest of 

justice or where it considers the terms to be below the standards of “decent work”.8  

                                                           
5 Oyewumi Oyetayo v. Zenith Bank Plc [2012] 29 NLLR (Pt. 84) 370 (NIC). 
6 Ejieke Maduka v. Microsoft Nigeria Ltd Suit No. NICN/LA/492/2012 unreported judgment of Hon. Justice O. A. OBASEKI-OSAGHAE, J., 
delivered on December 19, 2013.  
7 Anthony Agum v. United Cement Company Ltd. (UNICEM) Anor., Suit No: NICN/CA/71/2013 unreported judgment of Hon. Justice E. 
N. Agbakoba, J., delivered on March 3, 2017; Mr. Morrison Owupele Inimgba v. Integrated Corporate Services Ltd & Anor. [2015] 57 
NLLR (Part 195) 268 (NIC); Diamond Bank Plc v. National Union of Banks, Insurance and Financial Institutions Employees Suit No. 

NICN/ABJ/130/2013: unreported judgment of Hon. Justice B. B. KANYIP, PHD delivered February 6, 2019  
8 Olalekan Kehinde & Anor v. Airtel Nigeria Ltd & Anor., Suit No: NICN/LA/453/2012: unreported judgment of 
Hon. Justice B. B. KANYIP, PHD delivered December 13, 2016-12-13; Diamond Bank Plc v. National Union of 
Banks, Insurance and Financial Institutions Employees Suit No. NICN/ABJ/130/2013: unreported judgment of 
Hon. Justice B. B. KANYIP, PHD delivered February 6, 2019; Mr. Kurt Severinsen v. Emerging Markets 
Telecommunication Services Limited [2012] 27 NLLR (Pt. 78) 374 (NIC); Clement Abayomi Onitiju v. Lekki 
Concession Company Limited unreported Suit No. NICN/LA/130/2011, the judgment of which was delivered on 
11th December 2018; James Adekunle Owulade v. Nigeria Agip Oil Company Limited (unreported) judgment of 



WHAT DOES THE FUTURE HOLD?  
 

Considering the NICN’s current jurisprudence on outsourcing and contract staffing, the 

pertinent question is whether there is any future for outsourcing and contract staffing in 

Nigeria. On closer review, there may well be a tiny silver lining in the sky.  

 

Please visit www.templars-law.com to read the complete article. 
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Hon. Justice Benedict Bakwaph KANYIP, PhD in Suit No. NICN/LA/41/2012 delivered on 12th July 2016 and Ineh 
Monday Mgbeti v. Unity Bank Plc (unreported) judgment of Hon. Justice Benedict Bakwaph KANYIP, PhD in 
Suit No. NICN/LA/98/2014 delivered on 21st February 2017. 
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