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TEMPLARS ThoughtLab 

Appraising the New English Arbitration Act 2025 and 

Some Lessons for Nigeria 

Introduction  

In an increasingly globalised world, marked by a surge in the volume of cross-border trade and 

investments and a steady erosion of physical and symbolic boundaries, legal reforms and 

developments within one jurisdiction have begun to attain extra-territorial status, exerting profound 

influence across diverse regions. This is partly what led to the clamour for an African Economic 

Community with a single customs union and a single common market for goods and services, as 

well as the adoption of Agenda 2063: The Africa We Want. Both of these, in turn, culminated in the 

signing of the Agreement establishing the African Continental Free Trade Area (“AfCFTA”).  

 

While the AfCFTA has entered into force since 30 May 2019 and the AfCFTA Investment Protocol 

was adopted in February 2023, the member States of the African Union (AU) have so far been 

unable to arrive at an agreement regarding the mechanism for the resolution of intra-African 

investment disputes. 

 

Until the AfCFTA fully realises its considerable potential and achieves the stature that many 

anticipate, international commercial disputes, particularly those involving African counterparties, 

are likely to remain significantly shaped by the arbitration frameworks, rules, and institutions of 

established jurisdictions such as London, Paris, New York, Dubai, Hong Kong, and Singapore. 

 

In Nigeria, no external national legal system has a greater influence on the practice of arbitration 

than that of England and Wales. From our experience advising Nigerian and foreign clients in cross-

border contracts and representing them in both domestic and international arbitration 

proceedings, the governing law most frequently preferred, apart from Nigerian law, of course, is 

the laws of England and Wales, while London remains the leading choice of seat for international 

arbitration. 
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It is against this backdrop that the recent amendments introduced by the English Arbitration Act 

2025 warrant closer consideration, particularly with respect to what contracting parties should be 

mindful of. This publication seeks to address precisely that. 

 

Background 

On 1 August 2025, the English Arbitration Act 2025 (“the AA”) came into force, amending the English 

Arbitration Act 1996 (the “1996 Act”). Just like the Nigerian Arbitration and Mediation Act 2023 (the 

“AMA”), which was enacted on 26 May 2023 to repeal and replace the Arbitration and Conciliation 

Act 1988, the AA establishes a unified legal framework for the fair and efficient resolution of 

commercial disputes by arbitration. The next section of this publication will highlight seven 

innovations introduced by the AA and draw lessons for Nigerian stakeholders in considering potential 

amendments to the AMA. 

Innovative Provisions of the AA 

1. Applicable Law 

The first, and arguably the most discussed, innovation introduced by the AA is found in 

section 1, which amends section 6 of the 1996 Act on the law applicable to an arbitration 

agreement where the agreement itself is silent on the point. 

As noted elsewhere1, when a dispute arises under a cross-border contract containing an 

arbitration clause, the parties typically indicate (i) the governing law of the substance of 

their dispute and (ii) the law of the seat of arbitration, or such choice(s) may be implied from 

the circumstances of the case. More often than not, the parties fail to specify the law 

governing the arbitration agreement itself. This omission raises a fundamental question: in 

the absence of express stipulation, should the law governing the arbitration agreement 

follow the law of the substance of the dispute or the law of the seat?  

This question has long troubled the international arbitration community. Under English law, it 

was historically one of the few areas of uncertainty, with two opposing schools of thought 

supported by conflicting decisions of the English Court of Appeal.2 Far from being a merely 

academic debate, the issue carried significant practical consequences, often leading to 

costly litigation solely to determine the applicable law of the arbitration agreement.  

Prior to the enactment of the AA, the UK Supreme Court confronted the matter in Enka 

Insaat Ve Sanayi AS v OOO Insurance Company Chubb (“Enka v. Chubb”).3 In a closely split 

3:2 decision, the Court held that where the seat of arbitration and the law governing the 

contract had been expressly or impliedly chosen but the parties failed to specify the law to 

govern their arbitration agreement, then the governing law of the contract would ordinarily 

apply to the arbitration agreement (being a part of the contract), absent good reason to 

the contrary. If no governing law of the contract was chosen, then the “closest connection” 

applied, which would almost invariably point to the law of the seat. 

 

 

 

 
1 See Uka, O. A. ‘Resolving the age-long controversy over how to determine the Law governing the Arbitration Agreement - An Analysis of 

the UK Supreme Court Decision in Enka v. Chubb and some Lessons for Nigeria.’ LCA Journal of Arbitration and Dispute Sett lement 2022 

Volume 1 No 1. 
2 One school of thought believed that the law of the seat of the arbitration generally governs the arbitration agreement and this “seat 

approach” received judicial imprimatur by the English Court of Appeal in C v D [2007] EWCA Civ 1282; [2008] Bus LR 843. The opposing 

school of thought, the “main contract” approach, held that in such a situation, the law that governs the substance of the dispute should 

also generally govern the arbitration agreement which, though separable, nevertheless forms part of the main contract. This view was 

supported by the decision of the English Court of Appeal in Sulamérica Cia Nacional de Seguros SA v. Enesa Engenharia SA [2012] EWCA 

Civ 638; [2013] 1 WLR 102. 
3 [2020] UKSC 38. 
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 While this decision was welcomed in some quarters for providing much-needed clarity, it 

also attracted criticism.4 Unsurprisingly, the AA addressed the issue as a matter of priority.  

In clear terms, it departs from Enka v. Chubb by providing that the law applicable to an 

arbitration agreement is either (i) the law expressly agreed to by the parties to govern the 

arbitration agreement; or (ii) in the absence of such agreement, the law of the seat of 

arbitration. 

Given the prominence of the debate and the attention Enka v. Chubb received, it is 

somewhat surprising that the drafters of the AMA did not take the opportunity to clarify the 

approach Nigerian courts should adopt when faced with this question. There remains a 

notable scarcity of Nigerian jurisprudence undertaking a detailed analysis of the 

competing laws that may apply in arbitration disputes, particularly in determining the 

governing law of the arbitration agreement.5 In practice, Nigerian courts have often 

looked to English decisions, including those of the UK Supreme Court, where there is a gap 

in Nigerian law. On that basis, it would have been reasonable to expect that Enka v. Chubb 

would be followed. However, the enactment of the AA has now complicated matters: it is 

uncertain whether Nigerian courts will still consider Enka v. Chubb persuasive in light of 

section 1 of the AA.  

What this means is that only an amendment of the AMA can categorically bring this 

controversy to an end as a matter of Nigerian law. This legal certainty is necessary if Nigeria 

is to continue its quest to be seen as an arbitration-friendly jurisdiction. 

2. The Arbitral Tribunal: Duty of Disclosure 

A further significant innovation of the AA is its codification of the arbitrator’s duty of 

disclosure. Section 2 of the AA introduces a new section 23A, which provides that an 

individual approached with a view to possible appointment as an arbitrator must, as soon 

as reasonably practicable, disclose any relevant circumstances of which they are, or 

become, aware. Importantly, the AA defines “relevant circumstances” as those that might 

reasonably give rise to justifiable doubts as to the individual’s impartiality, in relation to the 

proceedings in question or other potential proceedings. The AA further provides that an 

individual is deemed aware of circumstances of which they ought reasonably to be aware. 

This provision effectively codifies the reasoning of the UK Supreme Court in Halliburton v 

Chubb,6 a landmark decision delivered on 27 November 2020. In that case, the Court 

clarified that even where no real possibility of bias is ultimately established, an arbitrator 

nonetheless owes a duty to disclose circumstances which might “reasonably” give rise to 

doubts about their impartiality. 

The Nigerian position is contained in section 8 of the AMA, which similarly requires a person 

approached for possible appointment as arbitrator to disclose to the parties any relevant 

circumstances not within the parties’ knowledge. However, unlike the AA, the AMA neither 

defines “relevant circumstances” for this purpose nor expressly requires disclosure to be 

made “as soon as reasonably practicable.” While the formulation under the AA is 

undoubtedly clearer, a Nigerian court interpreting section 8 of the AMA would likely adopt 

a similar approach, both in construing “relevant circumstances” and in requiring prompt 

disclosure. This view is reinforced by the fact that section 8 of the AMA imposes a continuing 

duty of disclosure from appointment and throughout the arbitral proceedings. 

 

 
4 See for instance, Slaughter and May Enka v Chubb: What is the Governing Law of an Arbitration Agreement available at 

https://www.slaughterandmay.com/insights/importedcontent/enka-v-chubb-what-is-the-governing-law-of-an-arbitration-agreement/; 

Uka ‘Resolving the age-long controversy over how to determine the Law governing the Arbitration Agreement - An Analysis of the UK 

Supreme Court Decision in Enka v. Chubb and some Lessons for Nigeria.’ See n(1) above. 
5 The closest we have to such an authority is the decision of the Court of Appeal in North Pole Navigation Co. Ltd v. Milan (Nig) Ltd [2015] 

LPELR-25865(CA) per Nimpar, JCA and that of the Ogun State High Court in Zenith Global Merchant Limited v. Zhongfu International 

Investment Nigeria FZE & 2 Ors (2017) 7 CLRN 69. 
6 Halliburton Company v Chubb Bermuda Insurance Ltd [2020] UKSC 48 

https://www.slaughterandmay.com/insights/importedcontent/enka-v-chubb-what-is-the-governing-law-of-an-arbitration-agreement/
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 3. Expanded Arbitrator Immunity 

Section 29 of the 1996 Act, just like section 13 of the AMA, contained the provision on the 

immunity of an arbitrator, appointing authority or an arbitral institution for anything done 

or omitted to be done in the discharge of their functions unless such action or omission is 

shown to have been in bad faith. 

Section 4 of the AA has now amended sections 25, 28 and 29 of the 1996 Act by expanding 

the scope of such immunity by explicitly protecting arbitrators from liability for resignations 

and applications for their removal, unless such resignation is shown to be unreasonable. 

This is a welcome addition as it reinforces the independence of arbitrators. 

4. Jurisdiction of Tribunal 

A key area of divergence between the positions of English and Nigerian law is in respect 

of the power of a court to hear and determine a question as to the substantive jurisdiction 

of the tribunal. A recurring difficulty for parties is how best to proceed where it appears 

manifestly clear that the tribunal lacks jurisdiction. Should the party nonetheless 

participate in the arbitration, raise the objection before the tribunal in line with the 

competence-competence principle, and incur costs in the process? Or may the party 

approach the court directly to challenge the tribunal’s jurisdiction? 

Under section 32 of the 1996 Act, the court could, on the application of a party, determine 

any question as to the tribunal’s substantive jurisdiction. However, such an application was 

only admissible if either (i) all the other parties to the arbitration consented in writing, or (ii) 

the tribunal itself permitted the application, and the court was satisfied that the 

determination was likely to produce substantial cost savings, that the application was 

made promptly, and that there was good reason why the court should decide the matter. 

The AA has now refined this position. By virtue of section 5, a new subsection (1A) has been 

inserted into section 32 of the 1996 Act, which provides that the court must not entertain 

an application on a jurisdictional question where the tribunal has already ruled on that 

issue. In such circumstances, the only recourse available to a party is to seek to set aside 

the arbitral award on the ground of lack of substantive jurisdiction. 

In contrast, the AMA is silent on whether a Nigerian court may entertain a jurisdictional 

challenge that has not first been submitted to the tribunal. Section 14(6) of the AMA 

merely provides that, where a tribunal has ruled on its jurisdiction, a party may, within 30 

days, apply to the court to decide the matter. It therefore remains uncertain, in light of 

the competence-competence principle, whether Nigerian courts will permit a party to 

bypass the tribunal altogether and approach the court directly on jurisdiction. 

While competence-competence is a well-settled principle, and the preferable course is 

generally to raise jurisdictional objections before the tribunal, the more nuanced 

approach under English law is, in our view, the better model. There are indeed cases 

where an early recourse to the court is justified, for example, where the tribunal manifestly 

lacks jurisdiction and costs can be avoided by resolving the question upfront. At the very 

least, Nigerian courts should adopt a cautious approach, imposing a high burden of proof 

on any party seeking to bypass the tribunal and demonstrate why the court, rather than 

the tribunal, ought to hear and determine the issue. 
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 5. Power of Tribunal to Impose Costs  

The AA, in section 6, also makes clear that a tribunal shall have powers to impose costs even 

in instances where the tribunal rules that it has no substantive jurisdiction or has exceeded its 

substantive jurisdiction. Section 61 of the 1996 Act has been amended accordingly. This 

provision flows from the well-established rule under the English court that costs follow the 

event and is consistent with the rule that parties with frivolous cases should compensate 

respondents for loss suffered in defending such proceedings. The AMA will benefit from a 

similar provision.  

6. Arbitral Proceedings and Powers of the Court 

Another cost saving measure introduced by the AA is found in section 7 of the AA which 

amends section 39 of the 1996 Act by empowering arbitral tribunals to make an award on a 

summary basis in relation to a claim or a particular issue where the arbitral tribunal considers 

that a party has no real prospect of succeeding on the claim or a party has no real prospect 

of succeeding in the defence of issue. This is akin to the special procedure under Rule 41 of 

the ICSID Arbitration Rules 2023, which empowers ICSID Tribunals in deserving cases to render 

an early award and find that a claim is manifestly without legal merit.7 

There is no equivalent provision under the AMA, and at a time when users of the arbitration 

system are beginning to question the costs associated with arbitration proceedings, this is 

another area that merits the attention of the lawmakers in Nigeria when considering the next 

round of amendments to the AMA. 

Further, section 9 of the AA amends the 1996 Act to strengthen the powers of English courts 

to intervene in support of arbitration proceedings. Section 44 of the 1996 Act empowered 

English courts to make orders in relation to the taking of evidence of witnesses, the 

preservation of evidence, orders relating to properties subject to the proceedings, etc. 

Section 9 of the AA has now made it clear that those powers may be exercised by the court 

both in relation to parties to arbitration proceedings and also in relation to third parties. This 

provision aligns with Section 43 of the AMA, which empowers Nigerian courts to compel the 

attendance before an arbitral tribunal of a witness wherever they may be within Nigeria. The 

AMA is not limited to parties and appears wide enough to cover third parties. 

7. Powers of the Court in Relation to Award 

As noted previously, where an arbitral tribunal has ruled on its jurisdiction, the only option 

available to a party under the AA is to apply to set aside the arbitral award relying on the 

ground of lack of substantive jurisdiction. To give effect to this, section 10 of the AA has 

amended section 67 of the 1996 Act by narrowing the scope of challenging such awards on 

jurisdictional grounds by preventing losing parties from introducing new evidence or 

arguments in an attempt to obtain a full rehearing by the court. This has the effect of reducing 

delays and unnecessary costs associated with the post-award process.8 

Lastly, section 12 of the AA has amended section 70 of the 1996 Act by clarifying the start 

date for the 28-day limit for challenging an arbitral award under the different applicable 

scenarios. 

 

 

 
7 A similar provision can be found in Article 22.1 of the London Court of International Arbitration (LCIA) Rules 2020. 
8 This is another representative example of where the lawmakers significantly departed from a decision of the UK Supreme Court. In Dallah 

v. Pakistan (2010) UKSC 46, the UK Supreme Cout had held that even where the question of the tribunal’s jurisdiction has been fully debated 

before the tribunal, a challenge under section 67 is in effect a full rehearing before the court. That is no longer the law.  
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Conclusion 

The long-awaited English Arbitration Act 2025 has now entered into force with innovative provisions 

designed to ensure that it reinforces the choice of London as one of the premier seats of international 

arbitration, and the laws of England and Wales as the governing law of choice for parties in cross-

border contracts. 

One lesson to be drawn from the enactment is that it buttresses the point that in an increasingly 

globalised world, legislative reforms in one jurisdiction may have impacts on the contracts entered 

into in different parts of the world. It is for this reason that Nigerians who routinely enter into, or advise 

on, such international commercial contracts have no option but to take note of these changes. That 

is one of the effects of globalisation. 

If you require any further clarification, do not hesitate to contact us. 

 


