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Constfruction projects are often fast-paced, time-sensitive and complex, involving multiple parties,
strict timelines, and heavy financial stakes. These features make them vulnerable to disruptions,
whether arising from the inability to meet escalating costs of construction materials, pricing
disagreements between the project owner/manager and contfractor, payment delays,
unapproved change orders, or worse still, attempts to eject contractors from sites, or other
unforeseen events which if left unresolved can significantly impede progress or result in complete
project suspension. Such disruptions frequently give rise fo disputes which, if not promptly resolved,
may escalate into profracted litigation or arbitration. Early intervention is important given the
potential for construction disputes fo escalate quickly and disrupt project timelines.

Interim relief procedures generally offer a vital risk management tool, enabling parties to seek
urgent relief to preserve the status quo or profect assets. These measures may be granted by a
court or an arbifral tribunal. Recently, emergency arbifration has emerged as a powerful
mechanism for obtaining urgent relief before the constitution of an arbitral fribunal, potentially
preserving project continuity and protecting contfractual rights. Emergency arbitration can be the
difference between a temporarily stalled project and a permanently abandoned one, particularly
in high-value or time-sensitive construction projects.

The inclusion of provisions for Emergency Arbitration and Interim Measures in the Arbitration and
Mediation Act, 2023 (“AMA”)! as interim relief procedures may be a game changer for parties to
construction projects in Nigeria, especially in high-value projects involving tight fimelines and
significant financial exposure. This thought leadership examines the utility and legal framework of
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the mechanisms of Emergency Arbitration and Interim Measures, especially in Construction, their potential
drawbacks and recommendations where necessary.

Interim Measures Under the AMA

An inferim measure is any temporary measure by which, at any time prior to the issuance of a final award,
the arbitral tribunal orders at the request of a party the doing or the prohibition from doing a certain thing.2
A party may, without notice to the other party3 request the grant of any of the following orders:

« To maintain or restore the stafus quo pending determination of the dispute;

« To take action that may prevent or refrain a party from taking action that is likely to cause current or
imminent harm or prejudice to the arbitral process itself;

« To provide a means of preserving assets out of which a subsequent award may be satisfied;

« To preserve evidence that may be relevant and material to the resolution of the dispute or preserve the
subject matter of the arbitration itself.

Emergency Arbitration Under The Ama

Speedy + Appointment of emergency arbitrator: within 2 business days

Timelines « Notification of parties: next business day

« Decision on relief: within 14 days

Stop contract termination
Preserve access to construction sites
Secure payment guarantees

Prevent destruction of evidence

Sh'qiegic Maintains project continuity
Adva ni‘qge Avoids lengthy court injunctions
Eliminates risk of prejudgment from main tribunal
« Aligns Nigeria with LCIA, ICC, HKIAC standards
Note: Emergency arbitrators are one-off and do not form part of the final

tribunal.

Corollary to the above, a requesting party has to safisfy the arbitral fribunal that harm not adequately
reparable by an award of damages or that outweighs the harm the other party may suffer is likely to result
where the relief sought is not granted and that there is merit in the requesting party’s claim.> The arbitral
fribunal may also require the requesting party to provide appropriate security for the measure.¢ In addition,
the requesting party will be liable for costs and damages caused by the order if the arbifral tribunal later
determines that the order should not have been granted in the first place.”

2 Article 20(2) of the Arbitration and Mediation Rules, 2023
3 Section 22(1) of the Arbitration and Mediation Act, 2023
4 Section 20(2) of the Arbitration and Mediation Act, 2023
5 Section 21(1) of the Arbitration and Mediation Act, 2023
6 Section 25(1) of the Arbitration and Mediation Act, 2023
7 Section 27(1) of the Arbitration and Mediation Act, 2023
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In bringing the request for interim measures, the requesting party may file an application for a preliminary
order directing the other party to not frustrate the purpose of the measure requested which may be
granted, provided that the tribunal considers that the disclosure of the request for interim measure to
the other party may frustrate the purpose of the measure.8 The other party is, in any case, notified of the
request for inferim measure and the application for a preliminary order after a decision has been made
on the preliminary order, and the other party is given an opportunity to be heard.

Understanding Emergency Arbitration

Emergency arbitration allows a party to apply for urgent interim relief to prevent irreparable harm or
immediate danger before the formal constitution of an arbitral tribunal, in accordance with the
arbifration agreement. This can be resorted fo earlier in fime than the request for interim measures. An
Emergency Arbitrator can make orders for interim reliefs or conservatory relief only for a fixed period.?
Such reliefs may include orders to prevent the terminatfion of a contractor’'s agreement, restrain
interference with access to the site, preserve evidence, or compel the release of performance
guarantees or payments.10 This is similar to injunctive reliefs sought pending the determination of a matter
in court.!

Before the AMA, parties resorted to traditional courts to obtain injunctive reliefs in aid of arbitration.2 This
gave room to court interferences that ended up prolonging arbitration proceedings. With the
enactment of the AMA, Nigeria has joined the ranks of leading arbitral institutions like the London Court
of International Arbifration (“LCIA”), Hong Kong International Arbitration Centre (“HKIAC”) and the
International Chamber of Commerce (“ICC") by providing for emergency arbitration and for inferim
reliefs.13

Legal Framework for Emergency Arbifration in Nigeria

Under the AMA, a party may, at the time of filing its request for arbitration or after filing the request but
before the constitution of the tribunal, apply to the arbitral institution designated by the parties for the
appointment of an emergency arbifrator. Where the parties do not provide for such an institution in their
arbitration agreement, the requesting party will apply to the court.'* Except the parties agree otherwise,
the requesting party must show, amongst others, the urgent need for emergency relief and the
requesting party’s entittement to the emergency relief.'> This means that the parties may decide the
disputes that can trigger emergency arbitration even though they are not urgent.

Of significance is the timeline for the appointment of an emergency arbitrator, within two business days
after the date the application is received.'¢ Thereafter, the emergency arbitrator and the other party
are nofified of the appointment by close of business of the next business day following the appointment,
or any other day, not exceeding two business days.!” This significantly cuts time from the formal
constitution of an arbitral tribunal, which may take up to 60 days or more if parties resort to court.'®

8 Sections 22 (1) and (2) of the Arbitration and Mediation Act 2023

? Ibid; see also Article 27(9) of the Arbitration and Mediation Rules, 2023

10 Elizabeth Kantor on Emergency Arbitration of Construction Disputes — Choose Wisely or end Up Spoilt for Choice —
https://arbitrationblog.kluwerarbitration.com/2017/02/15/emergency-arbitration-construction-disputes-choose-wisely-end-spoilt-choice/
Last accessed May 10, 2025

"In Aboseldehyde Lab. Plc v. U.M.B. Ltd. (2013) 13 NWLR (Pt. 1370) 91 at 130-131, paras. H-A, the court defined injunction as a judicial process
or mandate operating in personam by which, upon certain established principles of equity, a party is required to do or refrain from doing a
particular thing

12 Section 13 of the Arbitration and Conciliation Act, LFN, 2004

13 Artficle 9 B of the LCIA Rules 2020; Arficle 29 of the ICC Rules 2021 and Article 23 of the HKIAC Rules 2018

14 Section 16(1) of the Arbitration and Mediation Act 2023

15 Section 13(3) (d) and (e) of the Arbitration and Mediation Act, 2023

16 Section 16(5) of the Arbitration and Mediation Act, 2023

17 Section 16(6) of the Arbitration and Mediation Act, 2023

18 Section 7 of the Arbitration and Mediation Act, 2023
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A party notified of the appointment of an emergency arbitrator has three days from the date of
notificatfion of the appointment to challenge the appointment or three days from the date the party
becomes aware of the facts and circumstances on which the challenge is based.'” The challenge is
decided by either the appointing arbitral institution or the court within at most three business days after
the challenge, provided that the emergency arbitrator and the requesting party are afforded an
opportunity to provide written submissions.20 The emergency arbitrator shall decide on the request for
emergency relief within 14 days from the date of receipt of the file.2!

One advantage of this mechanism over interim relief procedures before traditional courts is that, since
the emergency arbitrator is appointed before the formal constitution of an arbitral tfribunal, the
emergency arbitrator is appointed on a one-off basis only and will not form part of the main
fribunal. Therefore, the perceived risk of any prejudgment of the merits that is offen associated with
seeking interim relief from the main tribunal is eliminated?2

One of the benefits of the emergency arbifration and interim measures mechanisms is that the orders
made are binding and enforceable.?3

Advantages of Emergency Arbitration & Interim Measures over Interim Relief
Procedures in Traditional Courts

Like every other arbitration process, emergency arbitration & interim measures enjoy the following
advantages over interim relief procedures in fraditional courts:

« Confidentiality of the proceedings and neutrality of the arbitrators;
« Speedy appointment of arbitrators and speedy grant of reliefs;

e  Party autonomy in choosing institutions and procedures;

e Reducedrisk of disrupting the arbitral process

Potential Drawbacks to the Use of Emergency Arbitration and Interim Measures in
Comparison with Traditional Courts

The benefits of Emergency Arbitration and Interim Measures under the AMA notwithstanding, there are
potential drawbacks which may make implementation difficult when compared to fraditional courts,
such as:

Poor Institutional Readiness: Not all arbifrafion institutions in Nigeria are equipped fo administer
emergency procedures efficiently. This may end up leading to delays in the process, thereby defeating
the purpose.

Limited Scope of Authority: Arbitrators have a limited scope of authority as their powers are based on
the consent of the parties involved per the arbitration agreement. Arbitrators cannot issue orders that
bind third parties or enforce measures against them.24 This may create problems, more so when there is
regulatory or third-party interference.

Availability of Arbitrators: The purpose of Emergency Arbitration may be defeated if there are no readily
available construction-savvy arbitrators.

12 Section 17(1)(a) of the Arbitration and Mediation Act, 2023

20 Section 17(2) of the Arbitration and Mediation Act, 2023

21 Article 27(2) of the Arbitration and Mediation Rules, 2023

22 Elizabeth Kantor on Emergency Arbitration of Construction Disputes — Choose Wisely or End Up Spoilt for Choice —
https://arbitrationblog.kluwerarbitration.com/2017/02/15/emergency-arbitration-construction-disputes-choose-wisely-end-spoilt-choice/
Last accessed May 10, 2025.

2 Section 28(1) of the Arbitration and Mediation Act, 2023; Article 27(12) of the Arbitration and Mediation Rules, 2023

24 Aceris Law — Emergency Arbitration: Balancing Urgency and Fairness Emergency Arbitration: Balancing Urgency and Fairness ¢ Aceris
Law last accessed on May 26, 2025; see also section 40 of the Arbitration and Mediation Act, 2023
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Recommendation for Construction practitioners

Pre-dispute Planning and Contract Drafting: Partfies to construction contfracts will benefit from ensuring
that their dispute resolution clauses incorporate emergency arbitration provisions relevant fo identified
disputes that may warrant emergency arbifration.

Institution Selection: Parties should choose arbitration institutions that have tested emergency processes
and a deep pool of construction-savvy arbitrators. This would avoid instances where recourse is made
to traditional courts.

Conclusion

Emergency arbitration and interim measures mechanisms have the potential fo be risk management
strategies for Nigeria’s construction sector. The AMA's formal recognition of these mechanisms brings
Nigeria in line with global arbitration standards and provides stakeholders with a means fo swiftly address
disputes that threaten project success. However, fo fully realise its potential, more awareness must be
raised, institutions must be equipped, and contracts must be carefully structured. When used
strategically, they can help ensure project continuity, reduce losses, and enhance confidence in dispute
resolution processes.

If you require any further clarification, do not hesitate to contact us.
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