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Introduction

It is a commercial truism that a banker’s draft, as distinct from a cheque, is generally treated as
equivalent to cash® and it embodies the bank’s primary and unconditional undertaking to honour its own
instrument. Nevertheless, in First African Trust Bank Plc. vs. Partnership Investment Co. Ltd?
the Supreme Court of Nigeria held that a bank has the right to dishonour its draft on grounds of fraud
and want of or failure of consideration.

This article attempts to appraise how Nigerian courts have treated the issue of dishonour of bank drafts
by banks with the FATB decision as the focal point.

In proceeding it should be borne in mind that Nigerian law on bills of exchange and cheques largely
follow English law. Indeed Nigeria's Bills of Exchange Act® is based on the English Bills of Exchange Act
1882 which consolidated and codified the laws relating to Bills of Exchange, Cheques and Promissory
Notes.* The rules of Common Law also apply to bills of exchange, promissory notes and cheques in
Nigeria in so far as they are not inconsistent with the provisions of the Bills of Exchange Act.®

Under English law, a banker’s draft is generally treated as equivalent to cash but a payee cannot be
absolutely certain of payment as the bank may be able to refuse to pay in the event of insolvency.®
Ditto if the draft was obtained by fraud’or the consideration given for the issue of the draft has failed.?
It is noted however, that there are persuasive arguments to the contrary.®

The Position Prior to FATB

Prior to the decision in FATB, the bank draft was seen as a means of avoiding the incidence of non-
payment that was common with cheques. The general notion was that funds covered by a draft are
deemed to be outside the control of the bank that issued it and the customer that purchased it. Indeed
in Enyi v. African Continental Bank Ltd® it was held that "/f a bank executes a draft in favour of A
at the instance of its customer, .... it [s guarantee that the specified sum is available for collection by A,
the holder."

The practice has been that a customer at whose request a draft was drawn ceases to be a direct party
to it. Once he has delivered the draft to the payee he cannot stop it nor can he request the bank to stop
it even if the transaction leading to it proved to be a fraud.!! The rationale for this being that the draft
constitutes an independent contract embodying a payment obligation distinct from the underlying
contract by virtue of which the draft was issued.*?

Similarly, unless the draft is a forgery the bank (drawer) could not stop payment even if the account of
the customer [which ought to be debited to provide cash backing for the draft] had insufficient fund or
if it was found that the draft was procured by fraud whether contrived by the staff of the bank or the
customer or both.

In United Bank of Africa Ltd v. Ibhafidor’ it was held that a bank draft is payable at sight
regardless of whether the person on whose behalf the draft was issued held money in his account at
the material time or not. The court held further that it is a non-issue whether the customer’s account
was opened with a forged draft or not. The Court took the view that the bank ought to honour its draft
already issued to the payee and then proceed against the customer to recover its money.

Thus the understanding was that the bank was bound to pay its draft notwithstanding that it was
obtained by fraud unless the payee had prior knowledge of the fraud.**



The FATB Case
Matrix Of Facts

The facts in précis are that:

o Alhaji Tijani Ladan in the presence of one Alhaji Abubakar of Damco Bureau
de Change offered in the normal course of trading to sell US$500,000.00 to
FATB,;

o FATB issued a bank draft for N7.1million as part-payment for the foreign
currency and Partnership was named as the payee of the draft;

« the transfer of the foreign currency had not been effected by Alhaji Ladan
when the bank draft was presented by Partnership for payment;

« the bank stopped payment of the draft to prevent a loss of the N7.1million;

o Partnership sued FATB claiming the value of the draft (N7.1million);

Partnership’s Case

It is important to note that Partnership did not deem it necessary to file a reply to FATB’s defence of
want of value/consideration for the draft and fraud perpetrated by Alhaji Ladan having regard to the
case it presented before the Court. Partnership’s understanding [which is in line with the decisions in
the cases cited earlier] must have been that FATB having admitted issuing the draft, the instrument is
equivalent to cash and embodies the bank’s primary and unconditional undertaking to pay. Not being a
party within immediate relationship on the draft, Partnership’s reasoning was that the bank ought to
pay and later pursue Alhaji Ladan to recover the value of the draft.

Though Partnership made a feeble attempt at the trial to explain that the draft was given to it by Alhaji
Abubakar in part settlement of credit facilities granted to him, this fact was not pleaded and no
evidence was led to prove the loan.

Judgment of the Court of Appeal

The trial Court entered judgment for Partnership in the sum of N7.1million together with interest. The
Court of Appeal affirmed this decision on appeal.*®

The Court of Appeal relied heavily on its earlier decisions, to wit, U.B.A. v Ibhafidon™® and Lagricom
v U.B.N & Ors,*” and the Supreme Court decision in U.B.A v Nwoye'® to form the view that drafts are
equivalent to and as good as cash and payable at sight.*®

The Judgment of the Supreme Court

The Supreme Court upturned the decisions of the lower courts. In doing this, the Court reviewed the
decisions of the Court of Appeal in U.B.A. v. Ibhafidon, Lagricom v. U.B.N, and U.B.A v. Nwoye, and
concluded that the circumstances of the FATB case are different and clearly distinguishable.?

The conclusion of the Court® was that "the common factor evident in respect of the three cases ...is
this: each of the accounts involved in respect of these cases had sufficient physical cash to meet the
draft cheques issued by the respective banks. The orders to pay or not pay the various drafts/cheques
were therefore not made simply because they were issued by the respective banks."

Ejiwunmi, JSC allowed the appeal for the sole reason that having regard to the statement of defence
and the evidence led thereon "the bank draft cheque (sic) is obviously without any consideration, as it
was not established that the respondent or any one connected with the respondent had any money of
any kind in any account within the system of the appellant at any time relevant to the issuance of the
bank draft. "%

Conceptual Misconceptions in the Decisions

A few comments need to be made on the Supreme Court’s treatment of bankers’ drafts and other issues
relating thereto.

Treatment of ‘Cheque’ and ‘Draft’ as if Interchangeable

The parties tended to use the words ‘cheque’ and ‘draft’ interchangeably and the Learned Justices of
Appeal, with respect, appeared to have done the same.

It appears the Learned Justices of Appeal treated a bank draft as any other bill of exchange and
therefore were inclined to agree that want of value and fraud if proved may be a valid defence for not
paying a draft.?



The Court however decided in favour of Partnership because FATB did not satisfactorily discharge the
burden placed on it by S. 30(1)(2) of the Bills of Exchange Act to prove lack of value/consideration and
fraud.

The Supreme Court fell into similar error as evidenced in the attempt to define the words ‘draft’ and
‘cheque.’

The court defined draft as "a nomen generale which embraces every request by the drawer upon the
drawee to pay money" and it includes a bill of exchange as well as a cheque.?*

A cheque,® which is always cited as the best example of a bill of exchange, was defined as "a bill of
exchange drawn on a banker payable on demanad."?®

It appears that the court applied in its judgment the definition of the generic word "draft" as opposed to
the specific instrument "bankers’ draft" which was in contest in FATB. It should be said that under
English law there is a marked difference between a "draft" and a "bankers’ draft."

A draft is said to be another term for a bill of exchange. A bankers’ draft on the other hand is defined as
"a draft drawn by one branch of a bank on its head office or any other branch. As this is usually paid on
presentation, it is acceptable as the equivalent of cash. Such a draft does not satisfy the definition of a
bill of exchange because it is not drawn by one person on another."*®

A bill of exchange is defined as "an unconditional order in writing addressed by one person to another,
signed by the person giving it, requiring the person to whom it is addressed to pay on demand or at a
fixed oczg’eterm/nab/e future time a sum certain in money to or to the order of a specified person, or to
bearer.

The Act further provides that an instrument which does not comply with these conditions, or which
orders any act to be done in addition to the payment of money, is not a bill of exchange.*

In African Continental Bank Ltd. v. Alac® it was held that a bank draft in which a bank is both
the drawer and drawee is not a cheque unless it is crossed or the drawee is a fictitious
person or lacks capacity.

It is curious that the Court of Appeal in Union Bank of Nigeria Plc v. Scook Nigeria Ltd?? after
holding® that a draft in which the drawee and drawer are the same bank does not ex facie conform
with the definition of a bill of exchange under Section 3(1) of the Bills of Exchange Act went on to
hold®* that the draft in question is a bill of exchange.

This decision demonstrates a clear confusion of the principles relating to drafts. It is pertinent to
observe that the court decided the way it did in order to vest the claimant with standing to sue on the
dishonoured draft. It is submitted that a better approach is that the draft constitutes an independent
contact between the bank and payee embodying a payment obligation distinct from the underlying
contract between the bank and customer by virtue of which the draft was issued. %

It is clear from the authorities an a reading of the provisions of the Bills of Exchange Act that a Banker’s
draft drawn by a banker upon himself, whether payable at the head office or some other office of his
bank, is neither a bill nor a cheque® but is in fact treated as a promissory note*” made and issued by
the bank.*®

It is obvious that having treated the bank draft as if it were interchangeable with a cheque, the
Supreme Court proceeded to determine the issues relating to the draft with the following principles
relating to cheques:

o abanker is bound to pay cheques drawn on him by a customer in legal form
provided he has in his hands at the time sufficient and available funds for the
purpose, or provided the cheques are within the limits of an agreed overdraft.
See London Joint Stock Bank v. Macmillian and Arthur,**Joachimsom v. Swiss
Banks Corporation* and UBN v. Nwoye (supra).

o there must be sufficient funds to cover the whole amount of the cheque
presented, for in the absence of special arrangement, there is, as a general rule,
no obligation on the banker to pay any part of a cheque for an amount
exceeding the available balance. The banker only contracts with the customer
to honour cheques when he has "sufficient" and "available” funds in hand. See
Carew v. Duckworth;*" Joachimson v. Swiss Banks Corporation (supra).

No Determination of How the Holder Treated the Draft

It is interesting to note that the court did not make any findings on how Partnership (the holder)
treated the bank draft — whether as a bill of exchange or a promissory note. It appears that the court
presumed that the draft was treated as a bill of exchange.



It is however clear from London City and Midland Bank Ltd v. Gordon that the bank [which is both

the drawer and drawee of the instrument] is not entitled to treat the draft as a bill of exchange.

Section 5(2) of the Bills of Exchange Act provides that "where in a bill the drawer and the drawee are

the same person, or where the drawee s a fictitious person or a person not having capacity to contract,

the holder may treat the instrument, at his option, either as a bill of exchange or as a promissory note."

In Lagricom Co. Ltd. v. United Bank for Africa Ltd.* the court held that the holder/payee may

cash the draft across the counter or pay it into his bank account.

Clearly, the prerogative is the holder/payees’. He may sue the bank upon the draft and treat it either as

a bill of exchange or promissory note.*

Note further, that by virtue of section 5(2) of the Bills of Exchange Act, whether the holder elects to

treat a draft as a Bill or a Note, the drawer, in the case of a Bill** or the maker in the case of a Note has

a primary obligation to fulfil the unconditional order or promise to pay. If the holder treats the draft as a

bill, he has the rights of a holder against a drawer of a bill; if he treats it as a note, he has against the

drawer, the rights of a holder against a maker of a promissory note. *°

Misconstruing Section 30(1) Bills of Exchange Act

The court held that the onus to prove value for the draft shifted to FATB by virtue of the presumption of

value raised in favour of Partnership by S. 30(1) of the Bills of Exchange Act. The Section provides that:
"Every party whose signature appears on a bill is prima facie deemed to have become a party
thereto for value.”

With respect, it would appear that the court misconstrued the purport of Section 30(1) of the Bills of

Exchange Act as*® the provision appears to protect a holder for value whose signature appears on the

instrument i.e. a holder who has endorsed*’ the instrument and not a mere holder like Partnership who

did not indorse the draft. The only party whose signature appeared on the bill (as required by S. 31) at

all material time to this suit is the bank who is the drawer of the draft.*®

It is instructive to note that the Court of Appeal®® considered this point and found on the authority of

Ayres v. Moore® that Partnership being the original payee could not be heard to contend that it was a

holder in due course because the draft had not been negotiated as contemplated by Section 31of the

Bills of Exchange Act.>

It is submitted that sub section (2) and not (1) of Section 30 of the Bills of Exchange Act is relevant and

applicable to this case. The Sub section provides thus:
"Every holder of a bill is prima facie deemed to be a holder in due course, but if in an action on
a bill it is admitted or proved that the acceptance, issue or subsequent negotiation of a bill is
affected with fraud, duress or force and fear, or illegality, the burden of proof is shifted unless
and until the holder proves that subsequent to the alleged fraud, or illegality, value has in
good faith been given for the bill."

Before considering this provision it should be noted that the Act recognises three classes of holders - a

mere holder, a holder for value and a holder in due course.

Mere holder: Section 2 of the Act defines ‘holder’ as the payee of a bill who is in possession of the bill

or the bearer of the bill. The holder may therefore be an original holder of the bill or a transferee.

Holder for value: This is a creation of Section 30(1) of the Bills of Exchange Act. Every party whose

signature appears on the bill is presumed to have become a party to the bill for value.

Holder in due course: A holder in due course® is a holder who has taken a bill, complete and regular

on the face of it, under the following conditions:

a. that he became the holder of it before it was overdue, and without notice that it had become
previously dishonoured, if such was the fact: or

> that he took the bill in good faith and for value, and that at the time the bill
was negotiated to him, he had no notice of any defect in the title of the person
who negotiated it. *®

Though Partnership is factually a mere holder Section 30(2) raises a presumption in its favour that it is
a holder in due course. This is the beauty of a contract on a bill of exchange. In other simple contracts,
the law presumes that there was no consideration until consideration is proved but in the case of
contracts on bills or notes, consideration is presumed till the contrary appears, or at least appears
probable.*

However, the section provides further that once fraud, duress or force and fear, or illegality is shown to
have existed at any stage, the burden of proof is shifted to the holder to prove both that value has been
given® and that it has been given in good faith without notice of fraud®.

Summary & Conclusion

e Having regard to the fact that FATB is both the drawer and the drawee, the
draft is not a bill of exchange but a promissory note.



o Partnership has a right of election to treat the instrument either as a bill of
exchange or a promissory note.

e FATB has a general and primary duty to honour his obligations on the draft
I.e. its undertaking to pay the equivalent of cash.

o FATB is not justified in refusing to pay or fulfil its undertaking unless fraud
and want of consideration is clearly established.

e The only answer to the defence of fraud is for Partnership to prove by credible
evidence that he is a holder in due course and subsequent to the alleged fraud
value has in good faith been given for the draft.
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